STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMVENT OF CHI LDREN AND

FAM LY SERVI CES,
Petitioner,

VS. Case No. 01-1535

VEEKI VA CHI LD CARE,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the D vision of Adm nistrative
Hearings, by its duly-designated Adm ni strative Law Judge,
Carolyn S. Holifield, conducted a formal hearing in the above-
styled case on July 17, 2001, by videoconference. The parties,
counsel, wtnesses and court reporter participated fromthe Zora
Neal e Hurston Building, Olando, Florida; the Adm nistrative Law
Judge presided from Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Craig A. McCarthy, Esquire
Departnent of Children and Fami |y Services
400 West Robinson Street, Suite S-1106
Ol ando, Florida 32801

For Respondent: WMark Riley, pro se
Weki va Child Care
2333 East Senoran Boul evard
Apopka, Florida 32703



STATEMENT OF THE | SSUES

The issues are whet her Respondent violated Rule 65C
22.001(5)(a), Florida Adm nistrative Code, as alleged in the
Adm ni strative Conplaint and, if so, should it be assessed a
$500. 00 admi nistrative fine for the violation.

PRELI M NARY STATEMENT

On or about July 26, 2000, Petitioner, the Departnent of
Children and Fam |y Services, filed an Adm nistrative Conpl ai nt
agai nst Respondent, Wkiva Child Care. The Adm nistrative
Compl ai nt all eged t hat Respondent failed to provide adequate
supervision for a child in its care, in violation of
Rul e 65C-22.001(5)(a), Florida Adm nistrative Code. For this
al | eged violation, the Departnment sought to inpose an
admi ni strative fine of $500.00.

According to the Adm nistrative Conplaint, the charge that
Respondent failed to provide adequate supervision is based on
the followi ng factual allegations: (1) on April 20, 1999, while
on a field trip to Chuck E. Cheese, an anusenent center and
restaurant, staff of Wekiva Child Care left a three-year-old
female child in its care without direct supervision for at | east
two mnutes, without staff realizing she was not with the group;
(2) the child left the group without staff's know edge and went
back inside the restaurant; and (3) the child was m ssed by

staff as they boarded the van and a final count of the children



was nmade. Respondent disputed the allegations and requested a
hearing under Section 120.569, Florida Statutes, to contest the
proposed acti on.

The matter was referred to the Division of Admnistrative
Hearings on April 25, 2001, with a request that an
adm ni strative |aw judge be assigned to conduct a hearing and
prepare a recomended order. By Notice of Hearing dated My 4,
2001, a final hearing was schedul ed for June 28, 2001. Prior to
the date set for the final hearing, on June 18, 2001, the
parties filed an Agreed Mdtion to Conti nue Proceedi ngs (Mtion).
By Order issued June 22, 2001, the Modtion was granted and the
heari ng was reschedul ed for July 17, 2001.

At the final hearing, Petitioner presented the testinony of
Anna Johnson, a fornmer enployee of Respondent, and Carnen
Burruezo, a child care licensing counselor with the Departnent
of Children and Family Services. Petitioner offered and had its
Conposite Exhibit A received into evidence. Mark Riley, owner
of Wekiva Child Care, testified on behalf of Respondent. No
exhibits were offered into evidence by Respondent. At the
request of Petitioner, the undersigned took official recognition
of Chapter 402, Florida Statutes, and Rule Chapter 65C 22,

Fl ori da Adm ni strative Code.



A copy of the Transcript was filed on August 6, 2001.
Petitioner's Proposed Recommended Order was filed on August 16,
2001. Respondent did not file a proposed reconmmended order.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Children and Famly
Services, is the state agency responsible for the |icensure and
regul ation of child care facilities operating in the State of
Fl ori da.

2. Respondent, Wkiva Child Care (Wkiva Center), is a
licensed child care facility, Florida |license nunber 497-8,
| ocated at 2333 East Senoran Boul evard in Apopka, Florida. The
facility has been licensed since May 1997.

3. On April 20, 1999, the staff of Wkiva Center took 34
children on a field trip to Chuck E. Cheese, an amusenent center
and restaurant. The children were transported fromthe Center
to Chuck E. Cheese in two vans.

4. Each of the vans had a maxi mum seating capacity of 15.
This included 1 seat for the driver and 14 seats for passengers.

5. Mark Riley, the owner of the Wekiva Center, and his
two-year-ol d daughter also went to Chuck E. Cheese for the
April 20, 1999, field trip. However, M. R ley and his daughter
did not ride in either of the Center's vans to Chuck E. Cheese.

Instead, M. Riley, acconpanied by his daughter, drove his



personal vehicle to Chuck E. Cheese and net the Wkiva Center
staff and children there.

6. Typically, M. R ley does not work at the Wkiva
Center. However, in order to conply with the staff/child ratio
requi renents governing field trips, M. Rley went to Chuck E.
Cheese to assist with the supervision of the children.

7. The Wekiva Center staff and children fromthe Center
were at Chuck E. Cheese approxi mtely three hours. Wen the
field trip concluded, all the staff and children fromthe Wkiva
Center exited Chuck E. Cheese and lined up in front of the
buil ding. Then, one staff person and 14 chil dren boarded each
of the vans for the return trip to the Wkiva Center.

8. The one-way return trip from Chuck E. Cheese to the
Wekiva Center took approximtely five or six mnutes.

9. Due to the 14-seat maxi num passenger capacity of the
Center's vans, six children and one teacher had to renmain at
Chuck E. Cheese. These children and the teacher with them went
fromthe front to the side of the Chuck E. Cheese building and
waited for one of the vans to return and pick themup and drive
t hem back to the Center

10. After the two vans returned to the Center and the
28 children got off, one of the vans went back to Chuck E
Cheese to retrieve the six children and one teacher who were

outside the restaurant waiting for the van to return.



11. At some point between when the six children and one
teacher went fromthe front to the side of the Chuck E. Cheese
bui Il ding, one of the children, a three-year-old girl, left the
group and went back inside Chuck E. Cheese to go to the
restroom

12. M. Riley and his daughter had remained in the
Chuck E. Cheese facility while the children and staff fromthe
Center exited and lined up to go outside the building.

13. Soon after the children and staff had boarded the two
vans and the vans departed for the Center, M. Riley saw the
three-year-old girl fromthe Center inside Chuck E. Cheese.

M. Riley then went outside and | ooked in the front of the
building for children and teachers fromthe Wkiva Center. Wen
M. Riley did not see anyone fromthe Wkiva Center, he

m st akenly assuned that they had all |eft Chuck E. Cheese and
returned to the Center

14. Fromthe front of the Chuck E. Cheese buil ding,

M. Riley could not see the side of the facility. Therefore, he
did not know that a few children and one teacher fromthe Wkiva
Center had not |left Chuck E. Cheese but were on the side of the
buil ding waiting for one of the vans to return to pick them up
and take them back to the Center.

15. Wien M. Riley did not see any staff or children from

the Wekiva Center in front of Chuck E. Cheese, he m stakenly



believed that, except for the three-year-old girl who had gone
back into the restaurant, everyone from Wkiva Center had | eft
Chuck E. Cheese and returned to the Center.

16. M. Riley had driven his personal vehicle to Chuck E
Cheese and coul d have driven the three-year-old child back to
the Center. However, because of his concerns about possible
liability issues associated with his transporting the child,
M. Riley decided it was better to have the child transported
back to the school in one of the Center vans by Center staff.

17. Based on M. Riley's m staken belief that the three-
year-old girl had been inadvertently left at Chuck E. Cheese, he
asked the nmanager of Chuck E. Cheese to call Wkiva Center and
tell someone at the Center that a child had been |left at the
restaurant and that a van fromthe Center should return to
Chuck E. Cheese to retrieve her.

18. As requested, the manager of Chuck E. Cheese called
the Center and relayed M. Riley's nessage, that a van be sent
back to Chuck E. Cheese to pick up the three-year-old girl from
the Center who had | eft the group and had gone back into the
restaurant.

19. At the time M. Riley asked the manager at Chuck E
Cheese to call the Wkiva Center, one of the Center vans was
either in route to or about to | eave the Center for the return

trip to Chuck E. Cheese to pick up the children and teacher who



were still waiting on the side of the Chuck E. Cheese buil di ng.
M. Rley was still unaware that there were five children and a
teacher fromthe Center waiting on the side of the building for
the van to return for them

20. Apparently, when the van returned for the renaining
Weki va Center teacher and children, and prior to the van's
departing for the return trip to the Center, soneone determ ned
that the three-year-old girl was not with the group. Soon
thereafter, the girl was |located inside the Chuck E. Cheese
restaurant. She then boarded the van and returned to the Center
on the van with the other five children and one teacher who had
been waiting for the van's return trip to Chuck E. Cheese.

21. 1t is unclear how nmuch tinme el apsed between the tine
the three-year-old girl left the group that was outside
Chuck E. Cheese and the tinme she was observed in the restaurant
by M. Riley. Nevertheless, for this period of time, the girl
was not supervised as evidenced by the fact that the Center
staff person supervising the children outside the restaurant did
not know that the girl had left the group and re-entered the
restaurant. Moreover, although M. Riley had renmained in
Chuck E. Cheese, he assuned responsibility for the girl only
after he realized that she was in the restaurant w thout other
supervision. M. Riley did not see the girl |eave the group

and, by his own adm ssion, when he saw the girl, he believed



t hat everyone else fromthe Center had left Chuck E. Cheese. |If
M. Riley had seen the three-year-old girl |eave the supervised
group of children and re-enter the restaurant, he would have
known that all the children and staff fromthe Center had not
left the restaurant.

22. For the period of tinme that el apsed between the tine
the three-year-old girl left the supervised group of children
who were outside the Chuck E. Cheese building and the tine that
M. Riley discovered her inside the restaurant, the girl was not
super vi sed.

CONCLUSI ONS OF LAW

23. The Division of Administrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ngs pursuant to Sections 120.569 and 120.57, Florida
St at ut es.

24. As the party seeking to i npose an administrative fine,
Petitioner bears the burden of proving the allegations in the
Adm ni strative Conplaint by clear and convi nci ng evi dence.

Depart nent of Banking and Fi nance v. Osborne Stern, 670 So. 2d

932 (Fla. 1996).

25. Section 402.310(1), Florida Statutes, governs the
proceedi ng and authorizes the Departnent to inpose an
adm nistrative fine for any violation of any provisions of

Sections 402. 301 through 402.319, Florida Statutes, or rules



adopt ed thereunder. That provision also sets forth the factors
t hat the Department should consider in determning the
appropriate disciplinary action to be taken for a violation.

26. Section 402.310, Florida Statutes, provides in part the
fol |l ow ng:

(1) (a) The departnent or l|ocal |icensing
agency may deny, suspend, or revoke a
license or inpose an adm nistrative fine not
to exceed $100 per violation, per day, for
the violation of any provision of ss.

402. 301- 402. 319 or rul es adopted thereunder.
However, where the violation could or does
cause death or serious harm the departnent
or local licensing agency may i npose an

adm nistrative fine, not to exceed $500 per
vi ol ati on per day.

(b) In determning the appropriate
di sciplinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be considered:

1. The severity of the violation,

i ncluding the probability that death or
serious harmto the health or safety of any
person will result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
Sss. 402. 301-402. 319 have been vi ol at ed.

2. Actions taken by the |icensee to
correct the violation or to renedy
conpl ai nt s.

3. Any previous violations of the
| i censee.

27. The Adm nistrative Conplaint alleges that Respondent
vi ol ated Rul e 65C-22.001(5)(a), Florida Adm nistrative Code, by
failing to supervise a child on a field trip. That rule provides

in relevant part the foll ow ng:

10



(5) Supervi sion.
(a) Direct supervision neans watchi ng and
directing children's activities within the
same room or designated outdoor play area
and responding to each child's need. Child
care personnel at a facility nust be
assigned to provide supervision to a
specific group of children and be present
with that group of children at all tines.
28. By clear and convincing evidence, Petitioner has
establ i shed that Respondent violated Rule 65C- 22.001(5)(a),
Fl orida Adm nistrative Code, by failing to provide direct
supervision to a three-year-old child while on a field trip.
This violation could have resulted in serious harmto the child.
Therefore, the adm nistrative fine suggested in the
Adm ni strative Conplaint of $500.00, per violation, per day, is
found to be appropriate for the violation.
RECOMVENDAT! ON
Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMMVENDED t hat the Departnent of Children and Fam |y
Services enter a final order finding that Respondent viol ated

Rul e 65C-22.001(5)(a), Florida Admi nistrative Code, and that it

i nposes an adninistrative fine of $500. 00.
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DONE AND ENTERED t his 12th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 12th day of Septenber, 2001.

COPI ES FURNI SHED,

Craig A. McCarthy, Esquire

Departnent of Children and Fam |y Services
400 West Robi nson Street

Suite S-1106

Ol ando, Florida 32801

Mark Ril ey

Wekiva Child Care

2333 East Senoran Boul evard
Apopka, Florida 32703

Virginia A Daire, Agency Cerk

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui I ding 2, Room 204B

Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui |l ding 2, Room 204B

Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order nust be filed with the agency t hat

will issue the Final Order in this case.
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